Par. 262
Part 11 General Servicing Responsibilities

Section 1 General Servicing Requirements

262 Relationships and Responsibilities (7 CFR 762.140(a))

A
Lender Role

B
FSA Role

2-28-01

Lendersareresponsiblefor servicing the entireloan in a reasonable and
prudent manner, protecting and accounting for collateral, and remaining the
mortgagee or secured party of record.

Thelender cannot enforce the guaranteeto the extent that a lossresultsfrom
aviolation of usury laws or negligent servicing.

The lender isresponsible for:
e servicing their guaranteed loans as they service any other loan in their
portfolio

» complying with all FSA program requirements.

FSA servicing regulations are designed to accommodate standard agricultural
lending practices, so lenders can be assured they meet program regulationsif they:

e service guaranteed loansin a prudent, traditional manner
» comply with specific program eligibility guidelines and loan limits.

FSA isresponsible for working with lenders to ensure that all servicing and
reporting requirements are met. FSA shall:

» concur on feasible servicing requests made by the lender
o collect all necessary servicing reports required of the lender

» review apercentage of the lender’s loan files annually to assess program
compliance.

FSA will work closely with SEL’sin loan servicing. SEL’s may be new to the
FSA guaranteed loan program and, therefore, may require additional assistance
and guidance. CLP Ienderswill be monitored less, since these lenders have
working knowledge of the program and should need minimal guidance and
oversight. PLP lenders have proven experience with the guaranteed loan program
and servicing guaranteed loans. PLP lenders will be provided maximum
flexibility to service guaranteed loans and minimal supervision by FSA.

Continued on the next page
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Par. 262

262 Relationships and Responsibilities (7 CFR 762.140(a)) (Continued)

B
FSA Role
(Continued)

*--When alender attains PLP status, the lender will service its existing guarantee
portfolio under the provisions of its CMS summary and FSA-1980-38. Servicing
requirements that were included in FSA-1980-15' s for loans made before the
lender was a PLP lender may be retained upon mutual agreement between the
lender and FSA .--*

263 Borrower Supervision (7 CFR 762.140(b))

A
Overview

B

Lender
Supervision of
Borrowers

2-28-01

Lenders must supervise guaranteed loan borrowersin a manner similar to their
supervision of regular loan customers. Lenders are expected to apply standard,
agricultural loan servicing principlesto their guaranteed customers.

Examples of standard borrower supervision include the following:

maintaining regular contact with the farmer

periodically discussing the farmer’s goals and monitoring progress in meeting
these goals

accounting for loan proceeds by monitoring expenditures and discussing how
these will facilitate the achievement of the operator’s expressed goals

monitoring collateral and tracking the sale of security.

Thelender’sresponsibilities regarding borrower supervision include, but are
not limited to the following:

ensuring loan funds are not used for unauthorized purposes

ensuring borrower compliance with the covenants and provisions
contained in the promissory note, loan agreement, mortgage, security
instruments, any other agreements, and this part

Note: Any violations which indicate non-compliance on the part of the
borrower, must bereported, in writing, to both the Agency and
the borrower.

ensuring the borrower isin compliance with all laws and regulations
applicableto theloan, the collateral, and the operations of the farm

Continued on the next page
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Par. 263

263  Borrower Supervision (7 CFR 762.140(b)) (Continued)

B

Lender
Supervision of
Borrowers
(Continued)

C

FSA Monitoring
of Borrower
Supervision

2-28-01

e receiving all paymentsof principal and interest on theloan asthey fall
due and promptly disbursing to any holder its pro-rata share according
to the amount of interest the holder hasin theloan, lessonly thelender’s
servicing fee

o performing an annual analysis of the borrower’sfinancial condition to
determinethe borrower’s progress.

The loan application and other loan specific documents, including FSA-1980-15,
will detail the purposes and conditions for the loan. Lenders must inform FSA of
*--any changesin the use of loan funds. SEL’s must first receive FSA
concurrence before allowing a change in the use of loan funds. If aborrower uses
loan funds--* improperly, the lender must take steps to correct the violation. If
improper use of loan funds resultsin aloss claim, lenders must make every effort
to collect the loan’ s remaining outstanding debt and minimize lossto FSA.

Failure by the lender to report a borrower violation to FSA in atimely manner
could result in the reduction or denia of alossclaim* * *,

Borrower’ s progress is demonstrated by an annual improvement in balance sheets
and the meeting of any interim goals. See paragraph 265.

The lender shall obtain a perfected security interest in the loan collateral.
Lender’s must obtain secure lienson all collateral as outlined in FSA-1980-15. A
loss claim may be reduced if alender failed to perfect the loan security.

If FSA discoversthat alender does not have adequate procedures in place to
ensure sound borrower supervision, the Authorized Agency Official should
inform the lender in writing of the deficiency and, if necessary, require the lender
to submit a plan outlining the actions they will take to correct the deficiency.
Failure on the part of the lender to submit a plan or take action to correct the
deficiency may result in denial of future loan applications or revocation of status.

For CLP and PLP lenders, any finding of a major deficiency should be forwarded
to SED for action.
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Par. 264

264  Servicing Collateral (7 CFR 762.142(a))

A
Lender Servicing
of Collateral

2-28-01

Thelender’sresponsibilities regarding servicing collateral include, but are
not limited to, the following:

obtain income and insurance assignments when required
ensuretheborrower hasor obtains marketabletitleto the collateral

inspect the collateral as often as deemed necessary to properly servicethe
loan

ensure the borrower doesnot convert loan security

o*--ensurethe proceedsfrom the sale or other disposition of collateral are--*

accounted for and applied in accordance with the lien priorities on which
the guaranteeisbased or used for the purchase of replacement collateral

ensuretheloan and the collateral are protected in the event of
foreclosure, bankruptcy (Part 13), receiver ship, insolvency,
condemnation, or other litigation

ensure taxes, assessments, or ground rentsagainst or affecting the
collateral are paid

ensure adequate insurance is maintained

ensure that insurance loss payments, condemnation awar ds, or similar
proceeds are applied on debtsin accordance with lien priorities on which
the guarantee was based, or used to rebuild or acquire needed
replacement collateral.

These requirements spell out the standard servicing of collateral responsibilities
for every FSA-guaranteed loan; however, the lender and the Authorized Agency
Official should refer to the specific loan documents, such as FSA-1980-15, for
additional servicing requirements on aloan-by-loan basis.

Continued on the next page
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Par. 264

264  Servicing Collateral (7 CFR 762.142(a)) (Continued)

B
FSA
Responsibilities

C

FSA Monitoring
of Collateral
Servicing

2-12-99

Authorized Agency Officials can offer assistance to lendersin this area of
servicing. Assistance may include the following:

e advising the lender when there is concern that the lender is overestimating or
underestimating the value of collateral

» regularly asking the lender about the condition of the borrower’s collateral,
especially security that is particularly valuable or volatile

» performing cross checks to verify that UCC filings have been made for all
collateral

» informing the lender of deficiencies discovered during the annual review and
proposing modifications in procedures to resolve the deficiencies.

If FSA discoversthat alender does not have adequate procedures in place to
ensure that the collateral is being serviced to FSA standards, the Authorized
Agency Official should inform the lender in writing of the deficiency and, if
necessary, require the lender to submit a plan outlining the actions they will take
to correct the deficiency. Failure on the part of the lender to submit a plan or take
action to correct the deficiency may result in denial of future loan applications or
revocation of status until the deficiency is resolved.

For CLP and PLP lenders, any finding of a major deficiency should be forwarded
to SED for action.
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Par. 265

265 Annual Analysisof Borrower’s Financial Condition (7 CFR 762.140(b)(5))

A
Overview

B

Financial
Analysis of
Borrower by
SEL

2-12-99

The lender must perform an annual financial analysis of the borrower within

90 calendar days of the end of the borrower’ s operating cycle. SEL’sand CLP
lenders must submit documents to FSA in support of thisanaysis. PLP lenders
must perform afinancial analysis and report on a borrower’ s financial progress
according to the terms of their FSA-1980-38. This paragraph describes the
specific requirements for SEL’s and CLP lenders.

PLP lenderswill perform an annual analysisin accordance with the
requirements established in the Lender’s Agreement.

The annual analysiswill include:

o for loans secured by real estate only, the analysisfor standard eligible
lenders must include a balance sheet

» for loans secured by chattels, all lenderswill review the borrower’s
progressregarding business goals, trends, and changesin financial
per formance, and compare actual to planned income and expensesfor the
past year

» an account of the whereaboutsor disposition of all collateral

e adiscussion of any observations about the farm business with the
borrower.

Continued on the next page
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Par. 265

265 Annual Analysisof Borrower’s Financial Condition (7 CFR 762.140(b)(5)) (Continued)

C

Documents [7 CFR 762.141(d)] SEL shall provide the following to FSA:

Submitted to

FSA by SEL in e borrower’sBalance Sheet and | ncome and Expense Satement for the
Support of *--previous year, if applicable--*

Annual Analysis
o for linesof credit, the cash flow for the borrower’s operation that
projectsafeasble plan or better for the upcoming operating cycle

Note: The standard eligible lender must receive approval from the
Agency before advancing futureyears funds.

an annual farm visit report or collateral inspection.

Submission Summary

Real Estate Balance Sheet and Farm Visit Report
Income and Expense Statement from previous year only if
loan was a so secured by chattels

Term Chattels | Balance Sheet and Farm Visit Report
Income and Expense Statement

Lines of Credit | Balance Sheet and Farm Visit Report
Income and Expense Statement
Projected Cash Flow

These documents should be submitted to the Authorized Agency Officia within

30 calendar days of the completion of the annual financial analysis.

*

D

Annual Analysis * * * CLP lenderswill determinethe need for the annual analysis based on
of Borrower by thefinancial strength of the borrower and document the file accordingly.
CLP Lender

For loans secured by chattels, all lenderswill review the borrower’s progress

regarding business goals, trends and changes in financial performance, and

compare actual to planned income and expensesfor the past year.

CLP lenders shall maintain an account of the whereabouts or disposition of all

*--collateral. The accounting will occur in the form of a documented annual farm

visit report or collateral inspection report for all chattel loans.--*

CLP lenders shall document a discussion of any observations about the farm
businesswith the borrower.

Continued on the next page
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Par. 265

265 Annual Analysisof Borrower’s Financial Condition (7 CFR 762.140(b)(5)) (Continued)

D

Annual Analysis
of Borrower by
CLP Lender
(Continued)

E

Documents
Submitted to
FSA by CLPIin
Support of
Annual Analysis

2-28-01

If the lender determines that an analysis should be performed, the analysis may be
based on a comparison of current and past balance sheets. If a balance sheet
analysisis not performed by the lender, information that confirms the borrower is
strong financially and reasons why the lender is confident of the borrower’s
progress must be provided by the lender. Examples of information that would
indicate the financial strength of the borrower would include deposit or
investment accounts with the lender.

[7 CFR 762.141(c)] CLP lenders shall submit the following to FSA in support of
their annual analysis:

e awritten summary of thelender’s annual analysis of the borrower’s
oper ation

Note: Thissummary should describethe borrower’s progressand
prospects for the upcoming operating cycle. Thisannual analysis
may be waived or postponed if the borrower isfinancially strong.
The summary will include a description of the reasons an analysis
was not necessary.

o for linesof credit, an annual certification stating that a cash flow
projecting at least a feasible plan has been developed, that the borrower
isin compliance with the provisions of the line of credit agreement, and
that the previous year income and loan funds and security proceeds have
been accounted for.

Submission Summary

Readl Estate Either asummary of lender’s analysis or summary as to why
financia strength makes analysis unnecessary.

Term Chattels | Either asummary of lender’s analysis or summary as to why
financia strength makes analysis unnecessary.

Line of Credit | Certification that cash flow was obtained

Borrower in compliance with lender’ s agreement

Lender has accounted for previous year’ sincome and loan
funds and security proceeds are accounted.

These documents must be submitted to the Authorized Agency Official within
30 calendar days of the completion of the annual financial analysis.

Continued on the next page
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Par. 265

265 Annual Analysisof Borrower’s Financial Condition (7 CFR 762.140(b)(5)) (Continued)

F

FSA Review of
Annual Financial
Analyses

2-28-01

Upon receiving the annual borrower financial analysis supporting documentation
from SEL, the Authorized Agency Official should review the documentation for
the following:

» indications of borrower financial distress or major changesin the borrower’s
financia status from the previous year

» changesin the appearance of the operation or collateral. If the Authorized
Agency Official notices any problems, he or she should call the lender to
discuss these concerns.

For borrowers with LOC, FSA must determine at this time whether or not LOC
should be renewed for the next year.

Upon receiving the annual borrower financial analysis supporting documentation
from a CLP lender, the Authorized Agency Official should review the
documentation of the borrower’ s progress on loan payback. The narrative should
summarize factors of financial strength which support the lenders determination
that further analysis is unnecessary, if applicable.

Regardless of the type of lender, the Authorized Agency Official must document
their review of the annual financial analysis by making an entry in the borrower’s
County Office guaranteed loan file. To the extent the Authorized Agency Official
has concerns regarding a specific borrower or the lender’ s management and
supervision of FSA-guaranteed loansin general, the Authorized Agency Official
should communicate these concerns to the lender in writing.

Copies of correspondence, including authorization to advance LOC funds, will be
placed in the borrower’s Agency guaranteed loan file. A copy of any
correspondence sent to alender regarding their management of aloan will be
placed in the lender’ sfile and, if the deficiency is major, a copy forwarded to
SED. The borrower’sfile will be marked for necessary follow up actions.
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Par. 266

266 Lender Reporting Requirements (7 CER 762.141)

A
Overview

B

General
Reporting
Requirements

2-28-01

This section covers the general reporting requirements for all lenders. These
reporting requirements are not tied to any specific servicing action. Many
servicing actions require additional reports and updates from lenders, which this
paragraph does not cover. See Exhibit 15 for a checklist of all lender reporting
requirements.

Lendersareresponsiblefor providing thelocal Agency credit officer with all
of the following infor mation on theloan and the borrower:

e When the guaranteed loan becomes 30 days past due, and following the
lender’s meeting or attemptsto meet with the borrower, all lenderswill
submit the appropriate Agency form showing guar anteed loan borrower
default status. Theform will beresubmitted every 60 days until the
default iscured ether through restructuring or liquidation.

e Alllenderswill submit the appropriate guaranteed loan statusreportsas
of March 31 and September 30 of each year.

e PLPlenderswill submit additional reportsasrequired in their Lender’s
Agreement.

e A lender receiving afinal loss payment must complete and return an
annual report on its collection activities for each unsatisfied account for
3 yearsfollowing payment of thefinal loss claim.

Lenders shall submit FSA-1980-44 to comply with the requirement to report
borrower defaults. Thisreport is used first to notify FSA that aloan isin default,
second, as aprogress report on the lender’ s attempt to make the loan current
again, and third, once aloan is brought current, as a means to notify FSA of the
new |loan terms and conditions. See Part 12 for more details on this reporting
requirement.

Lenders should submit FSA-1980-41 to comply with the requirement to submit a
semi-annual loan status report. This report provides an update on the borrower’s
progress on loan payback and the loan’ s terms and conditions.

Continued on the next page
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Par. 266

266 Lender Reporting Requirements (7 CER 762.141) (Continued)

B

General
Reporting
Requirements
(Continued)

C

FSA Monitoring
of Lender
Reports

2-28-01

Lenders should submit FSA-1980-26 to satisfy the requirement for an annual
report on collection activities. See Part 14 for more details on this reporting
requirement.

The Authorized Agency Official should carefully review reports received from
lenders, noting changes from previous reports. If the lender is not sending these
reportsin atimely manner, the Authorized Agency Official should document
attempts to obtain the reports and communicate problems to SED.

*--The Authorized Agency Official will enter information from FSA-1980-41 into
GLS when FSA-1980-41 isreceived from the lender. The first FSA-1980-41 for a
loan will be completed for the second semi-annual reporting cycle after the loan
was closed. FSA-1980-41 will not be required on aloan that was closed within
the past 6 months.--*

The Authorized Agency Official should review the lender’ s semi-annual
FSA-1980-41 to seeif it indicates that the loan isin good standing. If the
principal balance has not been reduced in over ayear, the accrued interest balance
appearsinordinately large, the interest rate does not comply with the promissory
note, or other concerns, the issue should be discussed with the lender. If
necessary, the discussion should be followed by aletter requesting that the
account be corrected and a new FSA-1980-41 submitted.

Anindication on FSA-1980-41 that the loan is past due will not place the account
in default in FSA’srecords. If the lender hasindicated that an account is past due,
and FSA-1980-44 has not been submitted, the Authorized Agency Official shall
contact the lender and request that FSA-1980-44 be submitted if the account will
not be brought current within afew days.

*--Entering information from FSA-1980-44, which shows aloan has been brought
to a current status, will remove that loan from a delinquency status; however, it
will not change the amount the loan payments are shown as Ahead/Behind. The
Authorized Agency Official will prepare an updated FSA-1980-41, using the
information from FSA-1980-44, and process into GLS. If the information on
FSA-1980-41 shows the loan as current, and the amount Ahead/Behind is shown
as zero, the management reports will reflect the correct status of the loan.

See Part 12 for other FSA actions regarding FSA-1980-44.--*

See Part 14 for FSA actions regarding FSA-1980-26.
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Par. 267

267 FSA Loan Servicing Responsibilities

A
Overview

B

Lender Loan
Files Review
Priorities

7-11-02

Authorized Agency Officials will be FSA’s primary point of contact with lenders
on aday-to-day basis. Authorized Agency Officials must ensure that lenders are
appropriately managing their guaranteed loans, and submitting all required reports
on time. In cases where lenders may have deficienciesin loan servicing, the
Authorized Agency Official should provide loan servicing guidance and
assistance.

The purpose of performing lender file reviews is to protect the guarantee, preserve
lender status, and minimize losses and the need for adjustments to loss claims.

For each SEL, FSA will annually review the case files of 40 percent of the

lender’ s outstanding guaranteed |oan borrowers. For each CLP and PLP lender,
FSA must annually review the case files of 20 percent of the lender’ s outstanding
guaranteed loan borrowers. If thefile reviewsfor a PLP lender have found no
major deficiencies during the first 3 years of reviews, the frequency of file reviews
may be *--reduced to biennially, and the number of files reviewed may be reduced
to a-* minimum of 5 files, or 10 percent of the lender’sloans, whichever is
greater. For lenders processing guaranteed loans in more than 1 State, the file
reviews should be done in the State where the lender is headquartered, and other
Statesin the lender’ s service area may send personnel to assist in the review.

Loans are selected for review according to the following priorities:

» loansreceiving consideration for rescheduling, deferral, writedown, transfer
and assumption, or substitution of lender

» delinguent loans or loans which the lender or FSA hasidentified as high risk
» |oansin which the funds were used to refinance the lender’ s own debt
» the most recent loans closed by the lender and not yet reviewed

e other loans.

Continued on the next page
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Par. 267

267 FSA Loan Servicing Responsibilities (Continued)

B

Lender Loan
Files Review
Priorities
(Continued)

C

Multi-Sate PLP
Lender File
Review

7-11-02

FSA-1980-03 and FSA-1980-04 may be used to document the lender file reviews.
All guestions on each FSA-1980-03 and FSA-1980-04 do not require completion
for each file reviewed, as long as reviews are sufficient to document that lenders
are meeting the underwriting, origination, and servicing requirements of their
FSA-1980-38's and this handbook. In addition to the lender’ s loan file, a copy of
the loan account ledger should be obtained and reviewed. Additional information
may be requested and reviewed by FSA, if necessary, based on deficiencies noted
inthefile, in loss claim reviews, or as suggested by other parties. SED shall
determine how the file review requirement will be met in their State.

Where PLP lenders are approved to make and service loans in multiple States, it
may be beneficial to both FSA and the lender to conduct a multi-State file review
to meet the file review requirement. Thisreview can benefit:

o FSA by:

» helping to lead toward a more consistent handling of the reviews and the
associated findings

» having an opportunity to identify and correct inconsistent practices of the
lender or FSA

e lendershy:

e gaining abetter understanding of across-the-board FSA expectations of the
lender

» having minimal disruption to their State operations as aresult of FSA file
reviews.

To ensure that multi-State reviews are given full consideration, the following
procedures will be followed.

«*--In January of each year, the National Office will contact each lender that has
PLP status in aminimum of 3 States and the appropriate States in which that
lender has PLP status. This contact will determine, based upon the lender and
the States' opinion, whether a multi-State review is necessary. If itis
determined that a multi-State review is necessary, the National Office will
take the lead in contacting the lender and coordinating the review. Multi-State
reviews may be scheduled at any time during the year.--*

Continued on the next page
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Par. 267

267 FSA Loan Servicing Responsibilities (Continued)

C

Multi-Sate PLP
Lender File
Review
(Continued)

D

Authorized
Agency Official
Review of PLP
Lender Loan
Files

E

Authorized
Agency Official
Responseto
Loan File Review

7-11-02

«*--In January of each year, the National Office will provide alist of lenders that
have PLP statusin only 2 States to appropriate Farm Loan Chiefs. Farm Loan
Chiefswill be responsible for contacting each other to determine whether a
multi-State review is necessary. State Officeswill takethelead in
coordinating the reviews. Farm Loan Chiefs will determine review
participants.--*

* * %

The multi-State review will not aleviate the lender of their responsibility to
provide Authorized Agency Officials accessto any particular file or files of the
lender if in the Authorized Agency Official’s opinion an additional review is
necessary.

PLP loan file reviews will be documented by completing FSA-1980-04. The
review of PLP loan files will be based on the terms and conditions specified in
FSA-1980-38. The following questions should be considered during the loan file
review.

» Do thefiles contain sufficient information to document that the underwriting
and servicing was consistent with FSA-1980-38?

* Were servicing actions implemented in a manner consistent with
FSA-1980-387?

e Was servicing prudent and reasonable?

If the review has identified any major deficiencies, the Authorized Agency
Official should discuss the problems with the lender. All discussions between the
lender and the Authorized Agency Official regarding lender compliance on major
deficiencies must be documented and forwarded in writing to SED.

Reports from lender visits and loan file reviews must be placed in the County
Officefiles, with copies forwarded to DD.

Continued on the next page
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Par. 267

267 FSA Loan Servicing Responsibilities (Continued)

F

Authorized
Agency Official
Review of Loan
Servicing
Reports
Provided by
Lender

G

Authorized
Agency Official
Approval
Authority

H
DD Servicing
Responsibilities

7-11-02

The Authorized Agency Official is responsible for obtaining all required
information from lenders regarding the servicing of guaranteed loans. This
includes the annual financial analysis performed to determine the borrower’s
progress on loan payback and goal achievement (paragraph 265), loan status
reports (paragraph 266), and all other materials submitted to FSA, including
requests by lenders to perform certain servicing actions.

Authorized Agency Officials can approve the following servicing actions:

» dlterationsin loan conditions that do not prejudice the government’ s interest
» replacement of collatera
» the use of proceeds from the disposition of collateral.

DD servicing responsibilities include:

» providing guidance and assistance to the Authorized Agency Official in
monitoring guaranteed loans

» reviewing asample of lender visit reports and loan reviews, making
recommendations or comments, and forwarding reports of deficienciesto SED

» make recommendations to the Authorized Agency Official on all delinquent
loans

» conducting other servicing actions as directed by SED.

Continued on the next page
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Par. 267

267 FSA Loan Servicing Responsibilities (Continued)

SED Servicing SED’ s have broad management responsibilities for the guaranteed |oan program.
Responsibilities SED servicing responsibilities include, but are not limited to, the following:

review deficiencies identified by the Authorized Agency Official and provide
recommendations for resolution

perform an annual review of each lender’s CLP and PLP status, and if the
lender is found to be deficient in meeting the minimum criteria, then upon
notification to the lender, remove the status

*.-Note: For PLP lenders, the decision to remove PLP status must be made
in the National Office after reviewing SED's recommendation.

perform appraisal reviews according to 1-FLP, paragraph 143

Note: See 1-FLP Part 6 for additional guidance on appraisal review
issues.--*

maintain alender file for each guaranteed lender in the State Office.

J

Addressing If deficienciesin loan servicing are detected by FSA, the Authorized Agency

Deficiencies Officia will work with the lender to correct any problems. If the lender failsto
correct amajor loan servicing deficiency, and the deficiency resultsin aloss, the
loss claim may be reduced or denied.
Subparagraph 52 H contains the definition of mgjor and minor deficiencies. Refer
to paragraphs 48 and 54 for follow-up actions and consequences of not correcting
deficienciesfor SEL’s and PLP lenders, respectively.

K

MOU Between If alender who participatesin FSA’s Guaranteed Farm Loan Programs fails, FDIC

FSA and FDIC may, as Receiver, assume responsibility for FSA-1980-15, FSA-1980-27, and/or
FmMHA-449-34 for al guaranteed loans to which the closed bank was a party.

Exhibit 16 outlines the responsibilities of FSA and FDIC in such cases.

268-277 (Reserved)

7-11-02
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Par. 278
Section 2 General Servicing Actions

278  Subordination of Guaranteed L oan Security (7 CER 762.142)

A
Overview

B

Lender Request
for
Subordination of
Guaranteed
Loan Security

2-28-01

Subordination of guaranteed loan security. Thelender may not subordinateits
interest in property which secures a guaranteed loan except either of the
following:

o thelender may subordinateits security interest in crops, feeder livestock,
livestock offspring, or livestock products when no funds have been
advanced from the guaranteed loan for their production, so alender can
make a loan for annual production expenses

o theAgency’ s National Office may provide an exception to the
subordination prohibition if such action isin the Agency’s best interest.

However, in no case can the loan made under the subordination include tax
exempt financing.

The local Authorized Agency Official may approve alender’ s request to
subordinate crops, feeder livestock, livestock offspring, milk, produce, and other
normal income security that were not produced through advances made under the
guaranteed loan, to allow a borrower to obtain unguaranteed annual operating
credit. Multi-year assignments of FSA program payments will not be
subordinated. However, in those cases where normal income security is being
subordinated so another lender can make aloan for annual production expenses,
*--any amount that exceeds the guaranteed |oan payment for that year may be--*
rel eased.

Continued on the next page
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Par. 278
278  Subordination of Guaranteed L oan Security (7 CFR 762.142) (Continued)

B

Lender Request FSA discourages subordination of real estate, equipment, and other basic security
for and will not provide regulatory approval authority at levels lower than DAFLP. If
Subordination of  arequest isreceived that SED feelsisin the best interest of the Government and
Guaranteed the borrower, it can be forwarded to the National Office for final consideration.

L oan Security Subordinations will not be approved simply to allow the operation to expand, or
(Continued) to allow alender to secure an operating loan with basic security. The request

should contain:

» adescription of the transaction including the use of the funds to be obtained
through the subordination

» explanation of the borrower’ s cash flow before and after the proposed
subordination documenting the improvement to be attained

» certification that the guaranteed loan will still be secured after the
subordination based on a current appraisal

» an explanation of how the subordination is necessary to keep the borrower in
business, or otherwise how the Government will benefit from the
subordination, other than through conservation of loan funds.

Agency refusal to grant an exception to published regulationsis not appealable.
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Par. 279

279  Subordination of Direct Loan Security (7 CFR 762.142(c))

A

Direct Loan
Subordination
When
Guaranteed
Loan IsBeing
Made

B

Direct Loan
Subordination to
Secure LOC

2-12-99

The Agency may subordinate its security interest on a direct loan when a
guaranteed loan isbeing madeif, as appropriate, the requirements of the
regulations 8§ 1962.30 of FmHA Instruction 1962-A of this chapter and § 1965.12
of FmHA Instruction 1965-A gover ning Agency direct loan subordinationsare
met and only in the following circumstances:

e topermit aguaranteed lender to advance funds and perfect a security
interest in crops, feeder livestock, livestock offspring, or livestock
products, such as milk, eggs, wool, etc.

e when thelender requesting the guar antee needs the subordination of the
Agency’slien position to maintain itslien position when servicing or
restructuring

« when thelender requesting the guarantee isrefinancing the debt of
another lender and the Agency’ s position on real estate security will not
be adver sely affected

e topermit aLineof Credit to beadvanced for annual operating expenses.

The Agency may subordinateitsbasic security in adirect loan to per mit
guaranteed line of credit only when both of the following additional
conditions are met.

e Thetotal unpaid balance of the direct loansislessthan or equal to
75 percent of the value of all of the security for the direct loans, excluding
the value of growing cropsor planned production, at thetime of the
subordination. Thedirect loan security value will be determined by an
appraisal. Thelender requesting the subordination and guaranteeis
responsible for providing the appraisal and may charge the applicant a
reasonable appraisal fee.

e Theapplicant cannot obtain sufficient credit through a conventional
guaranteed loan without a subordination. Before approving a combination
guaranteed loan and subordination, the local loan approval official will
document that the applicant requested a Contract of Guarantee - LOC through
at least 1 participating lender. If thelocal loan approval official has
information available that supports a conclusion that credit is not available
without a subordination, documentation in the case file will be sufficient to
verify that other credit is not available.
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Par. 280
280 Partial Releases (7 CFR 762.142(b))

A
Overview A partial release isthe release of a portion of security used as collatera for aloan.

B
Lender Request A lender may release guaranteed loan security without FSA concurrence as
for Partial follows:
Release
» when the security item isbeing sold for market value and the proceeds
will be applied to the loan in accordance with lien priorities

Note: In thecase of term loans, proceedswill be applied asextra
*--payments and not asaregular installment on theloan. Security
will not be released for the purposes of providing collateral for another
loan.--*

e thesecurity item will be used asatrade-in or source of down payment
fundsfor alikeitem that will be taken as security

Note: Agency input may be requested when there is a question of whether a
reasonable value is being obtained for the security.

» thesecurity item hasno present or prospective value.

Note: Older security itemsthat are now junk or obsolete may be left off of
the security agreement when it is updated. Regardless, proceeds from
the sale of such items as scrap or salvage should be applied to the loan
as an extra payment.

A partial release of security may be approved in writing by the Agency upon
thelender’srequest when:

e proceedswill beused to makeimprovementsto real estate that increase
the value of the security by an amount equal to or greater than the value
of the security being released

Example: A borrower may sell aparcel of real estate to provide funds for
construction of adwelling.

Continued on the next page
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Par. 280
280 Partial Releases (7 CFR 762.142(b)) (Continued)

B

Lender Request e security will bereleased outright, with no consideration, but the total
for Partial unpaid balance of the guaranteed loan islessthan or equal to 75 percent
Release *--of the value of the security for the loan after therelease, excluding the
(Continued) value of growing crops or planned production, based on a current--*

appraisal of the security

« significant income generating property will not bereleased unlessit is
being replaced, and business assets will not bereleased for use asa gift or
any similar purpose

Note: The release must serve a purpose other than to smply allow a
borrower to obtain clear title to security items. Cropland, significant
machinery, and business assets will not be released, unlessit is being
replaced, proceeds are being used for authorized loan purposes, or the
borrower’ s cash flow or security position is being improved.

» Agency concurrenceisprovided in writing to alender’swritten request.

Notee Sandard digiblelendersand CLP lenderswill submit the
following to the Agency:

e acurrent balance sheet on the borrower
e acurrent appraisal of the security

Note: Unless specifically requested by the Agency, the lender will
not be required to provide an appraisal of any real estate
security being released. Based on thelevel of risk and
estimated equity involved, the Agency shall determine
what security needsto be appraised. Any required
security appraisals must meet the requirements of
§762.127.

e adescription of the purposefor therelease

e any other information requested by the Agency * * * to
evaluate the proposed servicing action.

Continued on the next page
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Par. 280

280 Partial Releases (7 CFR 762.142(b)) (Continued)

C

FSA Responseto
Request for
Partial Release

D

Reviewing
Requestsfor
Partial Releases

2-28-01

Written consent of any prior or junior lien holder must be obtained and delivered
to FSA if any proceeds are not applied according to lien priority.

A partial release will not be allowed if it would result in the borrower being
released from loan liability.

FSA shall review and approve or reject the request and notify SEL within
30 calendar days, and CLP and PLP lenders within 14 calendar days, from receipt
of acomplete request for servicing.

When reviewing alender’ srequest for a partia release, the Authorized Agency
Official should carefully consider any partial release intended as agift. Inal
instances, the Authorized Agency Official should assess whether or not the release
of land will affect the overall value of the remaining security. In addition, the
Authorized Agency Official shall determine whether an appraisal of security is
necessary based on risk and perceived equity involved in therelease. If thereisa
guestion on the value of the security, the Authorized Agency Official should
request an appraisal. The appraisal must be paid for by the lender or borrower and
meet the requirements of Part 8, Section 4, Subsection 3.

Thelender will provide the Agency copies of any agreements executed to
carry out the servicing action. PLP lenderswill request servicing approval in
accor dance with their agreement with the Agency at the time of PL P status*-
-certification. Approval of requests forwarded to DAFLP for special
consideration may be delayed beyond 30 calendar days.--*
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Par. 281

281 Transfersand Assumptions (7 CFR 762.142(d))

A
Overview

B

Lender Request
for a Transfer
and Assumption

C

Conditions and
Requirements
for a Transfer
and Assumption

2-12-99

A transfer and assumption is an action whereby a new, eligible guaranteed loan
applicant assumes an existing guaranteed loan. The transfer and assumption
process isvery similar to the application and approval of a new loan.

For standard eligibleand CLP lenders, the servicing action must be
approved by the Agency in writing. For standard eligibleand CLP lenders,
the transferee must apply for aloan in accordance with § 762.110 (Part 5),
including a current appraisal, unlessthe lien position of the guaranteed loan
will not change, and any other infor mation requested by the Agency to
evaluate thetransfer and assumption.

PLP lenders may processtransfers and assumptionsin accor dance with their
agreement with the Agency.

Any required security appraisals must meet the requirements of § 762.127
(Part 8, Section 4, Subsection 3).

Lenders must also submit arequest to release the transferor, guarantor, or any
third party from liability according to paragraph 285.

Thefollowing limitations apply to transfers and assumptions.

e Thetransferee must meet the eigibility requirements and loan limitations
for theloan being transferred, all requirementsrelating to loan rates and
terms, loan security, feasibility, and environmental and other laws
applicableto aloan applicant under thissubpart.

e Thelender will useitsown assumption agreementsor conveyance
instruments providing they are legally sufficient to obligate the transferee
for the total outstanding debt.

Continued on the next page
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Par. 281

281 Transfersand Assumptions (7 CFR 762.142(d)) (Continued)

C

Conditions and
Requirements
for a Transfer
and Assumption
(Continued)

D

FSA Responseto
Request for
Transfer and
Assumption

2-28-01

e Thelender must give any holder notice of thetransfer. If therate and
terms are changed, written concurrence from the holder isrequired.

Additional limitations that apply to transfers and assumptions are as follows:
» the market value of the security being acquired, plus any additional security
the transferee proposes to give, must be adequate to secure the balance of the

guaranteed loan plus any prior liens

«*_-at the time of the assumption, the indebtedness of the transferee may not
exceed the limits outlined in subparagraph 244 A .--*

* * %

The Agency will review, approve or reject therequest in accordance with the
timeframesin 8§ 762.130 of thispart (Part 6).

*--The Agency approvesthetransfer and assumption by executing a
modification of the guar antee to designate the party that assumed the
guaranteed debt, the amount of the debt at the time of the assumption,
including interest that is being capitalized, and any new loan terms, if
applicable.

The Authorized Agency Officia will execute FSA-1980-84 and provideit to the
lender for attachment to the original FSA-1980-27.--*

The Agency will agreetoreleasing thetransferor or any guarantor from
liability only if the requirements of § 762.146(c) (paragraph 285) are met.

The Authorized Agency Official should treat arequest for atransfer as an
application for anew guaranteed loan. If all of the program requirements are met
the transfer and assumption should be approved by FSA.

The Authorized Agency Official will attach the assumption agreement to
*--FSA-1980-27 or FmHA-449-34. To notify the Finance Office of the
assumption, complete and forward FSA-1980-86.--*

Thelender will provide the Agency copies of any agreements executed to
carry out the servicing action.
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Par. 282

282  Additional Loans or Advances (7 CFR 762.146(a))

A
Additional Loans
or Advances

SEL and CLP lendersmust not make additional loans or advances without
prior written approval of the Agency, except asprovided in the borrower’s
Loan or Line of Credit Agreement.

The PLP lender may make additional loans or advancesin accordance with
thelender’s agreement with the Agency.

283  Emergency Advances (7 CFR 762.146(a))

A

I ssuance of an
Emergency
Advance Under
LOC

B

Lender Request
for an
Emergency
Advance

7-11-02

In cases of a guaranteed line of credit, lenders may make an emer gency
advance when a line of credit hasreached its ceiling. The emergency
advance will be made as an advance under thelineand not as a separate
note. Thelender’sloan documents must contain sufficient language to
providethat any emergency advance will constitute a debt of the borrower to
thelender and be secured by the security instrument. Thefollowing
conditions apply:

e theloan fundsto be advanced arefor authorized operating loan purposes

¢ thefinancial benefit to thelender and the Gover nment from the advance
will exceed the amount of the advance

e thelossof cropsor livestock isimminent unlessthe advance is made.

SEL’s and CLP lenders must obtain written permission from the Authorized
Agency Official before an emergency advance on LOC can be made.

Emergency advances are authorized for ongoing operations and may be used for
*--OL’swith a 1-year term, or in any year of LOC. Whereliquidationis
imminent, advances will be made as protective advances according to Part 14.--*

To request an emergency advance, SEL’s and CLP lenders must submit the
following to the Authorized Agency Official:

e anarrative explaining that the loss of crops and/or livestock isimminent and
can be prevented by an infusion of cash

Continued on the next page
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Par. 283
283 Emergency Advances (7 CFR 762.146(a)) (Continued)

B
Lender Request » cash flow projections
for an
Emergency » if necessary, a copy of the modified loan note that reflects the additional cash
Advance advanced.
(Continued)
PLP Ienders may make emergency advances according to their FSA-1980-38.
C
FSA Responseto  The Authorized Agency Official:
Request for
Emergency o shall review a SEL’sand CLP lender’ s request for an emergency advance and
Advance notify the lender of FSA’s decision in atimely manner

» should make every effort to respond to arequest for an emergency advance
within several days of receiving the lender’ s request.

284  Interest Rate Changes (7 CFR 762.146(d))

A

Overview Thelender may changetheinterest rate on a performing (nondelinquent)
loan only with the borrower’s consent.

B

Procedures If the loan has been sold on the secondary market, the lender must

Lender Must repurchase theloan or obtain the holder’swritten consent.

Follow to

Change I nterest To change afixed rate of interest to a variablerate of interest or vice versa,

Rate thelender and the borrower must execute a legally effective amendment or

allonge to the existing note.
If anew noteistaken, it will be attached to and refer to the original note.
Thelender will inform the Agency of therate change.

The lender shall inform FSA of the rate change by completing RD-1980-47 and
forwarding it to the County Office.

Lenders do not need to seek FSA concurrence to change an interest rate.
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Par. 285

285 Releaseof Liability Upon Withdrawal (7 CFR 762.146(b))

A

General An individual who is obligated on a guaranteed loan may be released from
Requirements liability by a lender with thewritten consent of the Agency provided the
following conditions have been met.

Theindividual to bereleased haswithdrawn from the farming or
ranching operation. The lender must submit a narrative outlining who isto
be released and why.

A divorce decree and final property settlement does not hold the
withdrawing party responsible for the loan payments. A copy of the
divorce decree must be submitted with the lender’ srequest. The lender must
document that release of divorced borrowersis a common practice carried out
in their nonguaranteed loan portfolio.

Thewithdrawing party’sinterest in the security is conveyed to the
individual or entity with whom the loan will be continued.

Theratio of the amount of debt to the value of the remaining security is
lessthan or equal to .75, or the withdrawing party has no income or
assets from which collection can be made.

Withdrawal of theindividual does not result in legal dissolution of the
entity to which theloans are made. Individually liable members of a
general or limited partnership may not bereleased from liability.
Partners, parents, cosigners, stockholders, and entity members may often be
released from liability. However, when the guaranteed |oan is made to
individuals farming as a partnership, and each partner is fully liable, release of
1 partner would terminate the partnership and the existence of the entity to
which the loans were made. The lender must document that rel ease of
withdrawing members is common in their unguaranteed portfolio and all other
conditions in this paragraph are met.

Theremaining liable party projectsafeasible plan (see § 762.102(b)). The
lender must submit a cash flow projection for the remaining liable party with
the request for release. A release will not be approved when alossis
probable.

2-12-99

Continued on the next page

2-FLP Amend. 1 Page 11-47



Par. 285

285 Releaseof Liability Upon Withdrawal (7 CFR 762.146(b)) (Continued)

B

Lender Request
for Release of
Borrower From
Liability Upon
Withdrawal

C

FSA Actionsto a
Request for
Release of
Liability Upon
Withdrawal

D

Annual Review
of Lender Loan
Filesin Cases of
Release Liability
Upon
Withdrawal

2-28-01

PLP lenders shall submit documentation to the Authorized Agency Official in
support of arelease from liability, as specified in FSA-1980-38.

Upon review of the request, the Authorized Agency Official must forward the
request and a recommendation to SED for action. SED shall notify the lender
*--of the decision in atimely manner either by notifying the lender directly or by
instructing the County Office to inform the lender of whether the borrower may--*
be released from liability.

During the annual FSA lender loan file review, for loans that received a release of
liability, the Authorized Agency Official must ensure that the lender proceeded
with the release according to the documents provided when seeking FSA
approval. Inaddition, Authorized Agency Officials should ensure that the original
loan note has been amended or a new note that istied to the original has been
issued to reflect the release of liability. If anomaliesin process or documentation
are noted, the Authorized Agency Official should discuss the shortcomings with
the lender.
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Par. 286

286  Consolidation of Debt (7 CFR 762.146(¢€))

A
Overview

B
Request for
Consolidation

2-28-01

Only OL may be consolidated.

Existing lines of credit may only be consolidated with a new line of credit if
thefinal maturity date and conditionsfor advances of the new line of credit
are made the same asthe existing line of credit. OL loan note guar anteed
loans may only be consolidated with other OL loan note guar antees.

Theborrower must project afeasible plan after the consolidation. See
§ 762.102(b) for definition of feasible plan.

Guaranteed OL may not be consolidated with aline of credit, even if theline
of credit has been rescheduled.

The combining of outstanding principal and interest balances of 2 or more OL’s or
LOC’ s constitutes a consolidation of debt.

The following FSA loans cannot be consolidated:

« FO's

e OL’sor linesof credit secured by real estate

*--Note: The statute prohibits consolidation for loans secured by real estate.--*

e OL’sor linesof credit with outstanding Interest Rate Buydown
Agreement, |A Agreement, or SAA

* non-FSA loans.
The following conditions also apply to consolidation:

e guaranteed loans made before October 1, 1991, cannot be consolidated
with those loans made on or after October 1, 1991

e when 2 or more OL’s or LOC’s are consolidated the combined principal and
interest must be kept separate; capitalization of interest is not allowed when
loans are only being consolidated.

SEL’s must submit afeasible plan to FSA for concurrence before consolidating
loans. CLP and PLP lenders may consolidate loans as long as the requirements of
this paragraph are met.

Continued on the next page
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Par. 286

286  Consolidation of Debt (7 CFR 762.146(e)) (Continued)

C

Lender Actions
to Consolidate
L oans

D

FSA Responseto
Consolidation
Request

2-28-01

A new note or line of credit agreement will betaken. The new note or line of
credit agreement must describethe note or line of credit agreement being
consolidated and must state that the indebtedness evidenced by the note or
line of credit agreement isnot satisfied. Theoriginal note or line of credit
agreement must beretained.

Theinterest ratefor a consolidated OL loan isthe negotiated rate agreed
upon by thelender and the borrower at the time of the action, subject to the
loan limitationsfor each type of loan.

*--The Agency approvesthe consolidation by executing a modification of
guarantee. The modification will indicate the consolidated loan amount, new
terms, and percentage of guarantee, and will be attached to the originals of
the guarantees being consolidated. If loanswith a different guarantee
percentage are consolidated, the new guarantee will be at the lowest

per centage of guar antee being consolidated.--*

Any holders must consent to the consolidation, or the guaranteed portion
must be repurchased by the lender.

The Authorized Agency Official must approve of a SEL request for consolidation.
When SEL submits arequest for aloan consolidation, the Authorized Agency
Official should verify the following:

» only OL’sand LOC’s are being considered for consolidation

» the consolidation does not cause the loan principal to exceed program loan
l[imitations

» the consolidation does not adversely affect the value of the security and the
lender’ s security position.

The Authorized Agency Official must complete RD-1980-19 based on the
information received from SEL and submit it to the Finance Office, along with a
memorandum describing which loans were consolidated.

If aPLP or CLP lender consolidates loans:

» copiesof documents will be obtained
» compliance with regulations will be verified through annual file reviews.
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Par. 287

287  Substitution of Lender (7 CFR 762.105)

A
Overview

B
Lender
Requirements

2-28-01

When a borrower wishes to move their guaranteed loan from 1 lender to another,
or alender wishes to sell aguaranteed |oan to another lender, with or without the
borrower’ s consent, FSA must process a substitution of lender.

A new €ligiblelender may be substituted for the original lender, if the
original lender concurs, under the following conditions.

*--The Agency approves of the substitution in writing by executing a
modification of the guaranteeto identify the new lender, the amount of debt
at the time of the substitution and any new loan termsif applicable. The--*
new lender will:

agreein writing to assume all servicing and other responsibilities of
theoriginal lender and to acquirethe unguaranteed portion of the
loan

execute a lender’sagreement if oneisnot in effect

«*--submit arequest to the Authorized Agency Official that the new lender be

approved as a substitute lender for the loan--*

agreeto notify any holder written notice of the substitution. If therate
and term are changed, written concurrence or repurchaseisrequired. The
Authorized Agency Officia shall review the FSA file and determine if the
loan has been sold. If the loan has been sold, the Authorized Agency
Official shall remind the lender of specia considerations warranted by its
sold status.

o The Authorized Agency Officia shall review the borrower and lender’s
substitution request as follows:

determine whether the requirements of this section are met

determine whether the new lender possesses the ability to service
agricultural loans and, if necessary, discuss the loan with the lender and
ensure that they are aware of their responsibilities

notify the Finance Office of the substitution by completing and submitting
RD-1980-42.

Continued on the next page
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Par. 287

287  Substitution of Lender (7 CFR 762.105) (Continued)

B

Lender .
Requirements
(Continued)

Theoriginal lender will assign their promissory note, lien instruments,
loan agreements, and other documentsto the new lender. The guarantee
documentswill then be assigned to the new lender. The original lender
must:

*

assign their promissory note, lien instruments, loan agreements, and
other documentsto the new lender

if theloan issubject to an existing | A Agreement, submit a request for
subsidy for the partial year that they have owned the loan

Note: FSA-1980-64 can then be transferred to the new lender. When a
substitution is being processed, Authorized Agency Officials
should review the file to determine whether the loan has |A. If so,
they should remind the:

» origina lender of the need for a subsidy request
» new lender of specia servicing requirements of aloan with |A.

if the original lender does not concur, the substitution cannot take place. If
the borrower still wants to move their loan, the new lender may refinance
the debt of the original lender.

C

Lender Name or When alender begins doing business under a new name or, under goes an

Ownership owner ship change, the lender will notify the Agency. If the lender ssimply

Changes changes their name and there is no change in ownership, location, or tax 1D
numbers, the Authorized Agency Official shall:

submit arequest to the Finance Office to change the lender name

attach a printout of the lender cross-reference screen from GLS with marksto
explain the change.

2-28-01

Continued on the next page
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Par. 287

287  Substitution of Lender (7 CFR 762.105) (Continued)

C

Lender Nameor
Ownership
Changes
(Continued)

2-28-01

Thelender’s CLP or PLP statusissubject to reconsider ation when
ownership changes. If astatus lender is merged with or purchased by a nonstatus
lender, and the original lender’ s management, operating policies, CMS, and
personnel are changed as a result, the lender’s CLP or PLP status should be
revoked. If the newly merged or purchased lender will continue to operate the
status lender substantially as it has been managed in the past, revocation may not
be necessary. If alender sells any guaranteed loansin their entirety, SED shall
determine whether volume requirements of subparagraph 52 D are still being met.

Thelender will execute a new Lender’s Agreement.
The new lender must provide FSA with:
e itsnew tax ID number

» alist of al its branches where they will service guaranteed loans, their
addresses, and responsible contacts.

Note: An interim request for subsidy payment from the original lender is not
required when the entire lender has changed.

*--FSA-1980-42 must be completed and submitted to the Finance Office. One
FSA-1980-42 may be completed with alist of the names, FSA case numbers,--*
and loan numbers for the entire guaranteed loan portfolio of the lender attached.

Although guaranteed lenders are responsible for informing FSA when ownership
changes occur, acquiring lenders are often unaware of this responsibility. If the
Authorized Agency Official becomes aware that alender with FSA-guaranteed
loans has been purchased by or merged with another lender, the Authorized
Agency Official shall contact the new management and remind them of their
responsibilities under existing FSA-1980-38' s and the need to process a
substitution. 1f Authorized Agency Officiaslearn that alender has been closed or
placed in receivership by afinancia institution regulatory agency, they shall
contact their SED for guidance.
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Par. 288

288  Servicing SAA’'s (7 CER 762.147)

A
Overview

B

Lender
Responsibilities
When Servicing
FSA-1980-89

2-28-01

When receiving a debt writedown, a borrower is required to execute FSA-1980-89
that entitles the lender to future paymentsiif the real estate used to secure the
written down loan appreciatesin value. FSA-1980-89 gives both the lender and
FSA the possibility of recapturing money that was written off as aresult of a debt
writedown.

Before executing FSA-1980-89, the lender must obtain an appraisal of the real
estate that is used to secure the written down loan. The appraisal figure will be
recorded on FSA-1980-89. * * * The appraisal must be dated within 1 year of
FSA-1980-89 execution to be valid.

All servicing requirements apply to all existing SAA’s that were entered into
before SAA becoming FSA-1980-89. For purposes of this handbook, wherever
FSA-1980-89 isreferred to, it will also pertain to existing SAA’s.

All requirementsin this paragraph apply to all lender types, unless otherwise
noted.

Thelender isresponsiblefor:

e monitoring the borrower’s compliance with the Shared Appreciation
Agreement

e notifying the borrower of the amount of recapture due

e beginning October 1, 1999, a notice of the agreement’s provisions not
later than 12 months before the end of the agreement

e reimbursing the Agency for its pro-rata share of recapture due.

Continued on the next page
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Par. 288

288  Servicing SAA’s (7 CFR 762.147) (Continued)

C

Events That

Trigger
Recapture

2-12-99

Recapture of any appreciation of real estate security will take place at the
end of theterm of the Agreement, or sooner, if the following occurs:

e ontheconveyance of thereal estate security (or a portion thereof) by the
borrower

Note: If only aportion of thereal estate is conveyed, recapture will only
betriggered against the portion conveyed. Partial releases will be
handled in accordance with 8§ 762.141(b) (paragraph 280); and
transfer of titleto the spouse of the borrower on the death of such
borrower, will not betreated as a conveyance under the
agreement.

e ontherepayment of theloans

o if theborrower ceasesfarming operations.
Recapture may also occur in either of the following cases:
» the note FSA-1980-89 is attached to is accelerated

» the borrower dies and there is no spouse to whom the property will be
conveyed.

After FSA-1980-89 has been executed, the lender must monitor the borrower’s
compliance with FSA-1980-89. Thisincludes determining when an event that
activates FSA-1980-89 occurs.

When the borrower performs an action that triggers the collection under
FSA-1980-89, the lender will obtain an appraisal of the collateral, determine the
recapture due, if any, and notify the borrower of the amount due in writing.
Security values will be determined by appraisals obtained by thelender and
meeting therequirementslisted in 7 CFR 762.127 (paragraphs 181 through
183). Thelender will pay for the appraisal or recapture the appraisal expense
from the borrower. If the sale of security triggers recapture and the price received
for the security is higher than its appraised value, then the sale price will serve as
the upper limit when calculating incremental increase in the appreciation of
security.

Continued on the next page
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Par. 288
288  Servicing SAA’s (7 CFR 762.147) (Continued)

C

Events That After recapture, the lender will give FSA its pro-rata share of the proceeds or

Trigger service the account according to subparagraph F.

Recapture

(Continued) To help lenders monitor a borrower’ s compliance with FSA-1980-89, authorized
Agency Officials may encourage lenders to use the letter in subparagraph D to
remind the borrower of the FSA-1980-89 commitment.

D

Example of The following is an example of aletter for reminding loan borrowers of potential

L etter writedown recapture.

RemindingLoan *--

Borrowers of Borrower’s Address

Potential

Writedown Dear (Borrower):

Recapture

On Month, Day, Year, Name of Lender, wrote down $ of adebt that you owed in
connection with a guarantee that was provided by the Farm Service Agency (FSA).

In consideration for receiving this writedown, you executeda__ 10-year  5-year

Shared Appreciation Agreement (Agreement) in connection with the real estate that you pledged
as collateral for thisloan. We have enclosed a copy of the Agreement for your reference.

Thisletter isto remind you of the possibility that you may have to repay al or a portion of the
amount of your loan that was written down. The Agreement that you signed requires you to
repay all or aportion of the debt written down if the real estate that secured the loansincreased in
value and one of the following occurs:

e _ 10years 5 yearshave passed since you signed the Agreement;

» Titleof thereal estate security (or a portion thereof) was conveyed (with certain exceptions);
e Theremainder of the loan has been repaid; or

* You have quit farming.

If you believe the value of your property has increased, you will need to consider this potential
liability when you make future plans. The amount of repayment cannot exceed the amount

written down.

If you would like any additional information on how this Agreement can affect you and what
actions you need to take, please contact this office.

Sincerely,

Lender’ s Representative
Enclosure

*

Continued on the next page
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E
Calculating The amount of recapture will be based on the difference between the value of
Recapture the security at the timerecaptureistriggered and the value of the security at

the time of write down as shown on the Shared Appreciation Agreement.

e |frecaptureistriggered within 4 years of the date of the Shared
Appreciation Agreement, the lender shall recapture 75 percent of any
positive appreciation in the market value of the property securing the
loan or line of credit agreement.

o |Ifrecaptureistriggered after 4 yearsfrom the date of the Shared
Appreciation Agreement, the lender shall recapture 50 percent of any
positive appreciation in the market value of the property securing the
loan or line of credit agreement.

The amount of recapture will not exceed the amount of writedown shown on
the Shared Appreciation Agreement.

Continued on the next page
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F
Servicing
Recapture Debt

2-28-01

If recaptureistriggered under the Shared Appreciation Agreement and the
borrower isunableto pay therecapturein alump sum, the lender may do 1
of the following.

e Rescheduletherecapture debt with the consent of the Agency, provided
thelender can document the borrower’s ability to make amortized
payments on the recapture debt plus pay all other obligations. In such
case, therecapture debt will not be covered by the Guarantee. The lender
will send FSA its share of every payment when its received.

o PaytheAgency itsproratashare of therecapture due. In such case, the
recapture debt of the borrower will be covered by the Guarantee.

*--Note: RD-1980-47 will be completed and submitted to the Finance Office to
indicate the new maturity date, if applicable, including the
amortization period of the recapture. If the guaranteed loan has
matured, complete FSA-1980-49 and submit it to the Finance Office
indicating that the termination will be reversed and the loan
reinstated.--*

e Servicethe account in accordance with § 762.149.

If recaptureistriggered, and the borrower isable, but unwilling to pay the
recapturein alump sum, the lender will service the account in accordance
with § 762.149.

Any shared appreciation recaptured by the lender will be shared on a
pro-rata basis between the lender and the Agency.

All appraisal feeswill be paid by the lender. The lender may pass the fee on to
*--the borrower. The borrower has 30 calendar days to repay the debt in alump
sum after receiving a notice of the appreciation due to the lender.--*

The Authorized Agency Official shall process recapture payments by completing
RD-449-30 and forwarding it with payment to the Finance Office.

Continued on the next page
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G

Basisfor the
Amount of
Recapture

2-12-99

Because of 2 consecutive years of drought that destroyed crops, afarmer and
lender devised a restructuring plan where $200,000 of remaining debt was written
down to $100,000 and FSA-1980-89 was executed. FO had been guaranteed by
FSA at 90 percent. An appraisal at the time of the writedown valued the farmer’s
security at $75,000.

One year later the farmer sells his farm for $85,000. The Basis for the Amount of
Recapture is equal to:

Value of real estate security (appraisal or sale price, whichever oneis higher) at
the time of arecapture triggering event minus value of real estate security when
FSA-1980-89 was executed.

Basis for the Amount of Recapture: $85,000 - $75,000 = $10,000.

Since Basis for the Amount of Recapture is positive, the borrower will be required
to pay the lender a percentage of the recaptured monies. The percentage to be
paid to the lender within the first 4 years of FSA-1980-89 execution is 75 percent
(the percentage drops to 50 percent 4 years after FSA-1980-89 execution).
Therefore, the farmer owes his lender the following:

$10,000 x 75% = $7,500 due the lender.

FSA isentitled to the portion of the shared appreciation equal to the rate of the
guarantee on theloan. Therefore, in this case, FSA’s pro-ratashareis equal to:

$7,500 x 90% = $6,750 due FSA.

At least annually, the Authorized Agency Official will contact all lenders with
active FSA-1980-89' s to determine whether any FSA-1980-89 monies have been
collected. To help lendersin their FSA-1980-89 monitoring responsibilities, a
copy of the letter in subparagraph H may be used by FSA employees when
performing this annual lender contact.

Continued on the next page

2-FLP Amend. 1 Page 11-59



288  Servicing SAA’

Par. 288
s (7 CFR 762.147) (Continued)

H
Example of Thisis an example of aletter for reminding lenders of guaranteed loan accounts
Servicing that received a writedown.

Recapture Debt *

Reminder Letter

Lender’s Address
Dear (Lender’ s Representative or Sir/Madam):

Our records indicate that the Farm Service Agency (FSA), paid your institution$___ on
Month, Day, Year, to reimburse it for the guaranteed portion of a$___ loss that you suffered
by writing down the account of your borrower Borrower’s Name. This|etter isto remind you
that the borrower signed a Shared Appreciation Agreement (SAA) in connection with this
writedown and you are obligated to monitor that agreement. We have enclosed a copy of SAA
for your reference and provided you with aletter that you may use to remind your borrower of
the potential for recapture under SAA.

SAA requires the borrower to repay all or aportion of the debt written down as aresult of an
increase in value of the real estate that secured the loans written down. Thisrecaptureis
triggered by any of the following events:

e _ 10years___5yearshave passed since the borrower executed SAA,;

» Titletothereal estate security (or a portion thereof) was conveyed by the borrower to
someone other than the borrower’ s spouse upon the death of the borrower;

» Theloans have been repaid; and
e Theborrower quits farming.

Please review your records, consult with the borrower, review land records, or take other
actions to determine whether any of the triggering actions have occurred in this case. If so, you
should inform the borrower of the amount that they owe your institution under the terms of
their agreement. 1f SAA has not been triggered, you may still wish to remind the borrower of
the terms of this agreement, to alow sufficient time for them to plan for this possibility. You
are responsible for obtaining any appraisals necessary to document the amount of appreciation;
however, you may pass the expense to the borrower.

| sincerely appreciate your efforts to meet the credit needs of the farmersin our area. If you
would like any additional information or assistance on this subject, please contact this office.

Sincerely,

Loan Servicing Official
Enclosure

*

10-26-01
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I

FSA Monitoring If an FSA employee suspects a recapture triggering event has occurred, and the

of FSA-1980-89 lender has not taken action, the Authorized Agency Officia should discuss
appropriate servicing actions with the lender.

Beginning October 1, 1999, the lender must provide a borrower notice of the
agreement’s provisions not later than 12 months beforetheend. The
Authorized Agency Official must send a note to lenders reminding them of
FSA-1980-89 and their responsibilities at the time of recapture triggering.

289-299 (Reserved)
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